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Overview of Presentation

Objectives:

« What’'s NEW?

— HEARTH Act finally becomes law

— DOD $7 Billion RFP

— Solar on brownfields at Tohono O’odham




HEARTH Act: Public Law No: 112-151

 Helping Expedite And Advance
Responsible Tribal Home Ownership Act

« At the discretion of any Indian tribe, any
lease by the Indian tribe for

— public, religious, educational,




HEARTH Act Lease Exemption

 Adopted under tribal regulations approved
by the Secretary

— shall not require the approval of the
Secretary, if the lease Is executed under
the tribal regulations approved by the




HEARTH Act Lease Term Limits

e the term of the lease does not exceed—

—“(A) In the case of a business or
agricultural lease, 25 years, except that
any such lease may include an option to
renew for up to 2 additional terms, each of
which may not exceed 25 years; and




HEARTH Act Tribal Regulations Required

e Secretary “must” approve tribal leasing
regulations that:

— Are consistent with regulations issued
by Secretary

— Provide for a ' al r




HEARTH Act Public Review Requirements

* Public review process must ensure that:

—the public is informed of, and has a
reasonable opportunity to comment on,
any significant environmental impacts
of the proposed action identified by the




HEARTH Act Approval

 Technical assistance “may” be provided if
tribe requests for developing regulations

« 120 time limit for Secretary to act in
approving tribal

* Tribe can choose to use NEPA




HEARTH Act Enforcement Authority

e Secretary can, at Secretary’s discretion,
enforce or cancel a tribal lease

* Interested parties may petition Secretary after
exhaustion of tribal remedies to enforce tribal
leasing regulations

 If violations of tribal leasing regulations,




DOD’s $7 Billion MOU




The MOU

 http://www.dol.qgov/news/pressreleases/|o
ader.ctm?csModule=security/getfile&page
1Id=312415

« DOD and DOI collaboration
« “Partnership Plans” for offshore wind,




THE RFP

 Each of the military branches has committed
to deploying 1 GW of renewable energy on or
near its installations by 2025.

« U.S. Army's Central Contracting Command
just released the $7 billion request for




The RFP

e 99--Pre-Solicitation Notice for W912DY-11-
R-0036: Renewable and Alternative Energy
Power Production for DoD

 https://acquisition.army.mil/asfi/solicitatio

n view.ctm?psolicitationnbr=W912DY11R




Utility Scale Renewables on Brownfields
1. New (and recent)
resources

2. Utility scale project
basics/essentials

3. Case study:
- Tohono O’odham




Hot Off the Press

 NALGEP/EPA
Primer for Local
Governments on
Cultivating Green




National Renewable Energy Laboratory

 Renewable Energy
Development in
ndian Country: A
Handbook for
Tribes




EPA Report on Asarco Mine Tailing Project







Case Study: The View from Space




Project Basics

« The ASARCO Mission Mine Complex is a
commercial open pit /underground copper
mine

« The facility is located near Sahuarita,
Arizona (18 miles south of Tucson).

e The mine site covers approximately 19,000




Tribal Interests

A portion of the mine complex is located on
leased lands within the San Xavier District of
the Tohono O'odham Indian Nation

 The lands within the District, referred to
collectively as “ San Xavier Reservation
lands,” consist of both Nation Trust Lands




Asarco Mission Mine Complex




Land Ownership




Copper Mining




Large Scale Brownfields




“Capping” the Mine Tailings




Making it Shovel Ready




Getting Better All the Time

* New concentrator
technology for site
application

e /X INCcreaseto







Next Steps

« EPA technical assistance from R9
Abandoned Mine Lands (AML) Team
confirmed geotechnical suitability of site
for either surface mount or piling mounted

pv panels




Select EPA Web Resources

« EPA Renewable Energy Maps
http://www.epa.gov/renewableenergyland/

« EPA Abandoned Minelands Team Reuse
http://epa.gov/superfund/programs/amil/revital

/ iIndex.htm




Energy as a Business Venture

 Project development a long-term strategy

« Successful ventures, no matter how large or
small, require 3 elements:

— Efficient business structures

— Standardized and fair regulatory processes
administered by reliable, stable and




A Team Approach

« Every successful venture requires a team

 The team must have financial, legal,
political and public relations experience

 Within each discipline, certain subject
matter expertise is essential




Top 10 Development Issues

- Early stage development capital
« Efficient business structure

* Clear, realistic, and mutual understanding
of expectations (e.g., time, cost, return on




Top 10 Development Issues, Cont.

* Finding the right offtaker at the right price
* Access to transmission

« Building and maintaining the right team to
get the job done




Finding Financial Resources for the Project

« Attracting capital for renewable resource
projects generally requires five essential
elements:

—1. Renewable resource

— 2. Site control




Have Energy Resources Been Assessed?

 Type and amount/magnitude of resource
« Economic feasibility of development

* Will resource(s) meet demand (both on
and off the reservation)

* Ability to meet other objectives




Land Control

« Site control and fair market valuation early
In the development process

 Requirement for many regulatory
processes

 Budget and schedule must account for all




Buyers

« Fairly certain in states with RPS

* Price increase predictions driven by
climate change issues changing the
demand and supply outlook

» Utilities

I)




Transmission

« Distance to transmission system

e Market factors for creative transmission
contracts

 Load capacity to deliver to market

« Ballpark overview a fairly simple exercise
for qualified energy consultants




Key Drivers for Energy Investment

 Tax benefits: Accelerated depreciation and
Production Tax Credits (renewables)

« Serve local energy demands (small projects)
or economic development with utility scale
projects with revenues to participants




Understanding the Investors

e Strategic investors

— Capacity to develop investment in the
sector

— Capacity to accept project risks




Institutional Equity Investors

 Mainly passive investors, motivated by tax
benefits and overall return

 Experienced in other energy tax credit
regimes




Investors of all Shapes and Sizes

« Utilities

Oil/energy companies

Other tribes

European developers/markets (e.g., AIM)




Early Stage Development Equity

« Substantial development costs required to
reach a financeable project

 Sponsor and developer may lack adequate
capital, development expertise and ability
to arrange additional financin




Late Stage/Construction Stage Equity

 Made through purchase or joint
venture/limited liability company

 Required to support power purchase
agreements (PPA) or interconnection




Fundamental Truths About Project Finance

e Tax Incentives alone don’t drive the deal
 Ready market is vital

 Lenders loan to cash flow, and against
assets




Types of Risks Managed in the Deal

 Construction risk

* Operation risk

« Sales risk

« Contract extension risk




Project Finance Basics

 Non-recourse debt, meaning the lenders
do not have any other collateral except for

the assets of the project
 Loan repayment is from the project cash




The Lender’s Perspective vs. Equity

« Debt providers (banks and bond holders)
provide more affordable capital but want
Ittle or no risk

 Lenders look for contracts that shift risk
to someone with a deeper pocket and risk
appetite (e.qg., utilit




Renewable Energy Project Finance

 Majority of renewable projects have been
financed with a tax equity model

 Tax equity model is a combination of:
— Small amount of sponsor equity,




The Formation of the Deal — One Model

e Sponsor
« Developer

 Project company formed to carry out:
— Development




Getting Organized

 Legal counsel and key project advisors
play a key role in helping the tribe and/or
tribal enterprise get its team together

 Understand and Define the Project
« Know Your Total Funding Needs
 Answer the Questions: (in plai




Should the Sponsor be Passive or Active?

* Generally, the question is how much of the
development process, risk and rewards,
does the sponsor want to take on?

 Pros and cons of each approach
 Assess the parties’ resources and




The Business Structure(s)

« Most common types of entities for
creating a joint venture between parties to
a project include:

— Corporation




Many Responsibilities of the project company...

 Initial project design and layout
 Regulatory and permitting analysis

 Negotiation of key agreements (e.g., land,
water, fuel supply, offtake, interconnection and
transmission, EPC, financing, shareholders)

« Market analysis for power sales




LLC as a Joint Venture Entity

« Most common between tribes and non-
tribal businesses because it combines the
limited personal liability of corporate
status with the pass through tax feature of
partnerships.

e Does not have the attributes of the tribe




The Formation of the Deal — One Model

« Sponsor (including the tribe and/or a tribal
entity such as an enterprise, tribal
corporation or Section 17 corporation)

* Developer (could be tribe or non-tribal
entity)




Joint Venture Process

« Usually begins with a non-binding Letter of
Intent (LOI) coupled with a Confidentiality
and Nondisclosure Agreement

— Sets the basic tone for discussions
between the sponsor and developer




The Term Sheet

e Could bein the form of an MOU, an MOA,
or even In the LOI

 This is where you should reach
CONSensus on major iIssues

* You will have a much better idea who your
potential partner is, and whether the deal




Winnebago Tribe- Winnebago Wind Project

Northeast Nebraska

120,000 Acres of Land- Total
600 Acre Wind Project Site

9 member Tribal Council




Renewable Energy Journey

« Strategic Planning — Early 2000’s
 Assessment of Opportunities
* Options Reviewed

— Wind




Objectives of Tribe- Stewardship

 Primary - Direct Economic Benefit to
Tribal Members

« Additional Step Toward Economic Self
Sufficiency




Wind Project Scope

« Community Scale - 10 MW (4 turbines) 2.5
MW each

* Tribal Ownership

 Power Purchase Agreement with Nebraska
Public Power District




Project Site




Installed Capacity- The Issue for Nebraska




Strengths - Wind

« Good Wind Resource (7-8 m/s)
« Available Land 600 Acres

 |Interconnection & Transmission Worked
Out- 7.5 Miles to NPPD Substation




MOU Adopted By Tribal Council 7-25-12

« Sets template for Joint Development
Agreement

— Sovereigh immunity waiver
requirements and limits for future




Joint Venture/Joint Development Agreement

* Guides the parties through the pre-
construction development process

« Sets the tone and the “template” for future
agreements between the sponsor and the
developer




Major Issues in Joint Venture Structure

* Preconstruction development budget
* Project schedule and milestones

« Delineation of development activities and
responsibilities between sponsor and
developer




Other Critical Issues

« Shareholder rights, especially minimum
proposed minority shareholder
protections (e.g., anti-dilution, rights to
acquire interests in the project and project
company, management issues)




Preconstruction Development Budgets

* Recovery of sponsor’s expenses prior to
execution of development agreement

— Upon execution or financial close, or
both

* Internal costs (personnel and overhead),
third party costs, fees, litigation expenses




Ownership of Assets and Work Product

« Data, studies, reports, analyses

« Typically property of the project company
or if contributed by one party, held in trust
for the company until certain conditions
met (e.g., payments, milestones, etc.




Equity Participation

 Ownership of the project and
the project company should

— Some parties may seek to

ownership of
ne clarified

participate as

equity partners in the project without an
ownership share of the company

— Some parties propose different structures




The Minority Shareholder Position

« Retain rights to approve certain matters,
such as sale of the project, admission of
additional partners, or dissolution of the
joint venture

* Right to participate in issuance of




Leasing and Rights of Way Issues

* Critical early issue due to importance of
site control in permitting, negotiations for
PPA’s, transmission interconnection

« Joint venture or development agreement
should guide sponsor and developer with




Select Features of Lease & ROW Structure

 Permitted uses

« Compensation, alternative tax structure
 Term (primary and renewal)

« Assignment and transfer

* Rights on termination, default




For More Information

Doug MacCourt
Ater Wynne LLP
1331 NW Lovejoy St.
Suite 900

Portland, OR 97209
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